The Irish E- Commerce legislation – in context

Across Europe the member states are endeavouring to accelerate telecoms deregulation, and increase competition among those providing internet access – because they realize that easily affordable internet usage and advancement on the internet learning curve are key to the present and future competitiveness of the public and private sectors in their respective economies. Ireland is not alone in its aspiration to be the e- commerce platform for Europe, it is only fair that in this, as in much else – there should be competition.

As English is becoming the natural language of E- business and E- commerce worldwide, England and Scotland are among the European countries vying against Ireland to be the “location of choice”(if there can be such a thing in E-commerce terms) for global  internet ventures. The key differentiators often quoted between Ireland and the UK in competing for this E-commerce space include: the fact that Ireland is the only English speaking country in the currency Eurozone, and that we produce more technology graduates per head of capita than Germany. With regard to deregulation – the telecoms market was deregulated early in terms of Voice traffic on December 1, 1998, but we still await complete deregulation in terms of unbundling the local loop- so that we can have complete competition and overdue improvements in high speed “always on” affordable internet access on the ” last mile “ of copper into commercial and residential premises in rural as well as urban areas. 

Ireland has been among the leaders in transposing of the EU E-Commerce Directive into Irish law in a manner that complements existing relevant national legislation. Our recent E-commerce legislation fast tracked through the Dail before  Summer recess of 2000- includes legislation governing the legal validity of electronic signatures and the most practical clauses of the E commerce directive regarding the formation of contracts and the submission of orders online. 

While not every article of the EU E-Commerce directive has been adopted in the Irish E-Commerce legislation, some key articles, which have been addressed, entail giving legal recognition to all electronic signatures, transactions, contracts and documents. In doing so this new legislation will implement in advance part of the E Commerce Directive, articles 9 and 11:
· Article 9: Applies recognition of the  legal validity of contracts agreed by electronic means , with limited exceptions e.g.  those involving transfer of property title

· Article 11 addresses access and receipt issues concerning the placing and acknowledgement of orders. 

Articles 9 & 11 should encourage electronic activity in the Business to Business sector in particular and accelerate the rather slow progress of the Banking sector in their processing of online payment clearance and other electronic transactions

Sources within the Depts of Public Enterprise and the Department of Enterprise Trade & Employment indicate that while the Irish legislation also includes heavy penalties for electronic fraud, it does not allow access by the Irish Police and security forces to the encryption keys relevant to electronic communication in Ireland. 

In the UK, unlike Ireland, their E-Commerce bill focuses only on the electronic signature area not on the EU E- Commerce directive, and is swiftly followed by the RIP Bill, which  allows UK security forces to access the encryption keys for electronic communications in the UK. 

Ireland’s more supple  legislative environment may add to our competitive attractiveness as a well regulated  European location for  emerging leaders in Global E- Commerce.

As the organization for Irish business on-line, the Irish Internet Association (IIA) has been particularly concerned about the proposed European Council Regulation transposing the Brussels Convention into EU law. EU approval of this transposition could result in  an  online business being  potentially  exposed to consumer lawsuits from 15 or more different legislative environments. The resolution of this issue will continue to be of major concern as its effects become clear; and on behalf of the IIA, I have proposed a business supported online court of arbitration as an alternative dispute resolution device for consumers across Europe and in the US which  may protect consumers in a better way, without placing an unsustainable litigative burden on business.

In recognition of the reasons for excluding tax issues from the EU E-Commerce directive, the IIA proposal which I submitted  to the Department last year, also included a recommendation that instead of trying to harmonize tax regimes internationally, that a European VAT regime particular to on-line transactions be established to minimize the current complexity of Taxation within Europe and between Europe and other major trading blocks. Officials from the Department of Finance are said to be considering this suggestion.

The current Irish legislation is not perfect but it is a very good practical starting point on what could be a complex and competitive journey towards enhancing our status as the e-commerce platform for Europe. As an open economy, and a peripheral nation which has skipped the industrial revolution and gone straight into high tech – we don’t have a choice – our public and private sector must each do everything possible to excel at e- business and global logistics if we are to continue to thrive and survive in the economic Darwinism of the global economy.
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